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PETITION NO. P-259-12, PAUL THOMAS MCCREARY 
RESPONSE OF THE UNITED STATES OF AMERICA 

 

The United States appreciates the opportunity to submit these observations 
on the documents submitted by Mr. McCreary (“the Petitioner”) to the Inter-
American Commission on Human Rights (“Commission”) and forwarded to the 
United States as Petition No.  P-259-12 (“Petition”).  The Petition was received by 
the Commission in February 2012 and forwarded to the United States in August 
2017. 

The United States respectfully submits that the matter addressed by the 
Petition is not admissible and must be dismissed because it fails to meet the 
Commission’s established criteria in Articles 31 and 34 of its Rules of Procedure 
(“Rules”). In particular, the Petition is inadmissible under Article 31(1) of the 
Rules because Petitioner has failed to exhaust his administrative and domestic 
remedies.  Moreover, Petitioner’s claims fail to state facts that establish a violation 
of his rights under Article 34(a) and are manifestly groundless under Article 34(b) 
and, as such, the Petition fails to establish any violations1 of rights set forth in the 
American Declaration of the Rights of Duties of Man (“American Declaration” or 
“Declaration”). 

A. BACKGROUND 

At the outset, we would like to explain to the Commission that Petitioner’s 
submissions are, unfortunately, difficult to understand. We have undertaken a 
careful and detailed review of the Petition, expending many hours of attorney time 

                                                            
1  As the American Declaration of the Rights and Duties of Man is a non-binding instrument and does 

not create legal rights or impose legal duties on member states of the Organization of American 
States, the United States understands that a “violation” in this context means an allegation that a 
country has not lived up to its political commitment to uphold the American Declaration. The United 
States respects its political commitment to uphold the American Declaration. For an elaboration of the 
United States’ longstanding position on the non-binding nature of the American Declaration, see 
Request for an Advisory Opinion Submitted by the Government of Colombia to the Inter-American 
Court of Human Rights Concerning the Normative Status of the American Declaration of the Rights 
and Duties of Man, Observations of the United States of America, 1988, available at 
http://www1.umn.edu/humanrts/iachr/B/10-esp-3.html. U.S. federal courts of appeals have 
independently held that the American Declaration is nonbinding and that the Commission’s decisions 
do not bind the United States. See, e.g., Garza v. Lappin, 253 F.3d 918, 925 (7th Cir. 2001). 
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and engaging in significant research to ascertain the status of Mr. McCreary’s 
many domestic cases. In light of the fact that Petitioner is representing himself and 
is apparently not familiar with the American Declaration, we have tried to construe 
his claims in terms of the relevant articles of the American Declaration where 
possible.  

It appears that Petitioner is alleging claims against the Nevada Department 
of Corrections (“NDOC”) arising from an incident that took place at Ely State 
Prison on November 5, 2008. Mr. McCreary alleges that over the course of that 
night, Nevada prison officials “broke [his] left ankle which has a bar in it in order 
for [him] to walk.” He also alleges that he was “sexually assaulted” by prison 
officers that night. In addition, he claims that he has been “wrongfully held in 
criminal Jepordy [sic]” and “denied liberty and [his] civil rights to be free from 
inhumane treatment and coporal [sic] punishment” because he “was denied 
Hospitalization [and] Medical attention.”  Mr. McCreary further alleges that 
certain actions of Nevada state officials denied him his right to a fair trial, to due 
process of law, and of protection from arbitrary arrest. Though Petitioner does not 
clearly state which articles of the Declaration these allegations would violate, to 
the United States’ best understanding he has alleged violations of Articles I (life, 
liberty, and personal security), XI (preservation of health and well-being), XVII, 
XVIII (fair trial), XXV (arbitrary arrest), and XXVI (due process) of the 
Declaration.  

When Mr. McCreary filed his Petition, there were two unexhausted cases 
related to the alleged incidents referenced in the Petition: McCreary v. Skolnik,2 
which was filed in a Nevada state court alleging sexual and physical assault, and 
McCreary v. Malone,3 which was filed in federal court alleging retaliation for 
filing Skolnik.  

B. DISCUSSION  
a. The Petition Is Inadmissible under Article 31(1) of the Rules for 

Failure to Exhaust Domestic Administrative and Judicial 
Remedies. 

                                                            
2  McCreary v. Skolnick, Case No. CF-0912032 (7th Dist. Ct. of NV, 2010).  
3  McCreary v. Malone, Case No. 3:10-CV-00126 (NV Dist. Ct., 2010).  
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The Commission should declare the Petition inadmissible because Petitioner 
has not satisfied his duty to demonstrate that he has “invoked and exhausted” 
domestic remedies under Article 20(c) of the Commission’s Statute and Article 31 
of the Rules.  

The Commission has repeatedly emphasized that a petitioner has the duty to 
pursue all available domestic remedies. Article 31(1) of the Rules states that “[i]n 
order to decide on the admissibility of a matter, the Commission shall verify 
whether the remedies of the domestic legal system have been pursued and 
exhausted in accordance with the generally recognized principles of international 
law.” As the Commission is aware, the requirement of exhaustion of domestic 
remedies stems from customary international law, as a means of respecting State 
sovereignty. It ensures that the State on whose territory a human rights violation 
allegedly has occurred has the opportunity to redress the allegation by its own 
means within the framework of its own domestic legal system.4 It is a sovereign 
right of a State conducting judicial proceedings for its national system to be given 
the opportunity to determine the merits of a claim and decide the appropriate 
remedy before resort to an international body.5 The Inter-American Court of 
Human Rights has remarked that the exhaustion requirement is of particular 
importance “in the international jurisdiction of human rights, because the latter 
reinforces or complements the domestic jurisdiction.”6 The Commission has 
repeatedly made clear that the petitioner has the duty to pursue all available 
domestic remedies.7 

McCreary v. Skolnik, filed in a Nevada state court, contains the same sexual 
and physical assault allegations included in the petition.8  In Skolnik, the Nevada 
district court denied Mr. McCreary’s motion for enlargement of time to serve 
defendants and motion to exceed the copy page limitations set by the prison. The 
court denied the motion because Mr. McCreary still had time to serve defendants 
                                                            
4  See, e.g., Interhandel Case (Switzerland v. United States) [1959] I.C.J. 6, 26–27; Panevezys-

Saldutiskis Railway Case (Estonia v. Lithuania), 1939 P.C.I.J., Ser. A/B, No. 76. 
5  THOMAS HAESLER, THE EXHAUSTION OF LOCAL REMEDIES IN THE CASE LAW OF INTERNATIONAL 

COURTS AND TRIBUNALS (1968), at 18–19. 
6  Velásquez Rodríguez Case, Judgment of July 29, 1988, ¶ 61, Inter-Am. Ct. H.R. (Ser. C) No. 4 

(1988). 
7  See, e.g., Páez Garcia v. Venezuela, Petition No. 670-01, Report No. 13/13, Mar. 20, 2013, Analysis 

§ B(1) & Conclusions ¶ 35 (finding petition inadmissible for failure to exhaust because petitioner did 
not avail himself of remedies available to him in the domestic system). 

8  McCreary v. Skolnick, Case No. CF-0912032 (7th Dist. Ct. of NV, 2010).  
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so the motion was not yet ripe and he had not shown a need for more pages to be 
copied.9 Instead of serving defendants on time or requesting an enlargement of 
time once his motion was ripe, Mr. McCreary appealed this decision to the Nevada 
Supreme Court. The Nevada Supreme Court dismissed the appeal “as no statute or 
court rule authorizes an appeal from an order denying such motions.”10 Mr. 
McCreary then appealed to the United States Supreme Court, which denied his 
petition for a writ of certiorari.11 Mr. McCreary never served the defendants in this 
case and thereby failed to exhaust his domestic remedies.12  Therefore, any claims 
stemming from the alleged incident in Skolnik that Mr. McCreary now brings 
under the Declaration through this Petition must be dismissed under Article 31(1) 
of the Rules.  

Relatedly, in McCreary v. Malone, Mr. McCreary filed a complaint with the 
U.S. district court alleging that Nevada state officials refused to file his state court 
claim, he was being kept in solitary confinement due to a dismissed criminal 
charge against him, and he was facing retaliation from prison guards for submitting 
his state court complaint.  Again, these same allegations are included in the 
petition.  The district court considered the facts alleged and dismissed Mr. 
McCreary’s case. Mr. McCreary appealed his case to the United States Court of 
Appeals for the Ninth Circuit and his appeal was dismissed for failure to respond 
to a court order.13 Mr. McCreary did not re-file his appeal with the Court of 
Appeals. Failure to comply with simple court orders or re-file appeals as necessary 
– as Mr. McCreary has done on countless times in other civil suits – simply cannot 
be considered to satisfy the requirement to exhaust domestic remedies.  Therefore, 
Mr. McCreary cannot be considered to have exhausted all domestic legal remedies 
with respect to these claims as required by Article 31(1) of the Rules. 

                                                            
9  McCreary v. Skolnik, Order Denying Motion for Enlargement of Time and Motion to Exceed 

Limitations Case No. CF-0912032 (7th Dist. Ct. of NV, 2011). 
10  McCreary v. Skolnik, Order Dismissing Appeal, No. 57996 (Supreme Court of the State of Nevada, 

2011). 
11  McCreary v. Skolnik, No. 10-11098 Supreme Court of the United States Office of the Clerk (2011).  
12  Although there is no official order on the Court’s electronic docket dismissing the case, under the 

Rules of Procedure for the Nevada District Courts, the case would have been subject to dismissal 
without prejudice for failure to timely serve defendants.   As such, it appears that Mr. McCreary had, 
and continues to have, the opportunity to re-file the case at any time. Rules of Procedure for the 
Nevada District Courts, Rule 4(i). 

13  McCreary v. Malone, Case No. 11-15214, United States Court of Appeals for the Ninth Circuit 
(2011).  
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As the state and federal proceedings in Skolnik and Malone demonstrate, Mr. 
McCreary has failed to exhaust the domestic remedies available to him with 
respect to the subject matter of the Petition.  Therefore, the Petition is inadmissible 
under Article 31(1) of the Rules and must be dismissed. 

b. The Petition Is Inadmissible under Article 34(a) for Failing to 
State Facts that Establish a Violation of the Rights under the 
Declaration and Article 34(b) for Stating Facts that Indicate It Is 
Manifestly Groundless.  

Even if the Commission does not dismiss this Petition for failing to exhaust 
domestic legal remedies, this Petition is inadmissible under Article 34(a) and 
Article 34(b).  

i. Claims are inadmissible for failing to state facts that establish a 
violation of the rights under the Declaration (Article 34(a)) 

Mr. McCreary alleges that on November 5, 2008, he was assaulted by prison 
guards and denied medical treatment in violation of his right to life, liberty and 
personal security and his right to the preservation of health and to well-being. Mr. 
McCreary also alleges that the actions of Nevada state officials denied him his 
right to a fair trial, to due process of law, and of protection from arbitrary arrest. 
Mr. McCreary’s Petition and additional documents provided by the United States 
in this response demonstrate that Mr. McCreary’s claims have not established a 
violation of his rights under the Declaration and are manifestly groundless; 
therefore, the Petition should be dismissed under Article 34(a). 

 With respect to his allegations of physical and sexual assault, Mr. McCreary 
has failed to allege in his Petition any facts that tend to establish a violation of the 
rights under the American Declaration (presumably, Article I of the Declaration).  
Petitioner has only vaguely described the alleged acts that occurred on November 
5, 2008. Mr. McCreary merely states, “the facts show; sexual assault that occurred 
on 11-5-08, at 6:40 P.M. in front of Ely State Prisons Corrections Officers of 
Hammock and toycen. A beating that broke my left ankle which has a bar in it in 
order for me to walk on 11-05-08 at 7:05 P.M. in front of Ely State Prisons 
Centeral Control Bubble next to the visiting room…I was wrongfully held in 
Criminal Jepordy.”  But Petitioner fails to corroborate these bare allegations with 
facts that would “tend to establish a violation of the rights” in the American 
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Declaration; bare allegations are no substitute for facts themselves.  Therefore, 
these claims, ostensibly under Article I of the Declaration, must be dismissed for 
failing to state facts that establish a violation under Article 34(a).  

Petitioner also alleges violations of his rights to health and well-being, a fair 
trial, due process of law, and protection from arbitrary arrest (presumably, Articles 
XI, XVIII, XXV, and XXVI of the Declaration).  However, in his Petition, Mr. 
McCreary merely alleges that “the facts show retaliation for filing the case stated 
above.” Importantly, again, Petitioner alleges no facts to “establish a violation of 
the rights” in the American Declaration; bare allegations are insufficient to render 
claims admissible.14 The Commission should dismiss Petitioner’s claims under 
Article 34(a) for failing to state facts that establish a violation of his rights under 
these Articles of the Declaration.   

ii. Claims are inadmissible for stating facts that indicate they are 
manifestly groundless (Article 34(b)) 

Moreover, Petitioner’s claims—presumably under Articles XVIII, XXV, and 
XXVI of the Declaration—should also be dismissed as manifestly groundless 
under Article 34(b).  In Petitioner’s district court complaint, Petitioner alleged that 
Mrs. Malone, a Nevada State official, violated his rights and supported this 
allegation with the claim that Mrs. Malone “refus[ed] to file/process a 1983 civil 
action.”15 Later in the complaint, however, Mr. McCreary admits that Mrs. Malone 
sent him a letter explaining the status of his claim.16 Mr. McCreary’s own 
statements clearly refute the allegation that Mrs. Malone violated Mr. McCreary’s 

                                                            
14  Mr. McCreary claims in his Petition that Nevada prison officials violated his “right to humane 

treatment,” which the United States can only assume is a reference to his right to the preservation of 
health and to well-being (Article XI of the Declaration).  Mr. McCreary alleged no facts to 
substantiate this claim in his Petition.  However, in Mr. McCreary’s related complaint to the U.S. 
District Court, Mr. McCreary alleged that he was “denied [the right] to take a shower”, had his cell 
searched and his pens removed, and his walls and personal items were “sprayed with chemicals.”  
The district court dismissed Mr. McCreary’s claims.   Mr. McCreary fails to allege that these actions 
by Nevada prison officials, even if true, were anything other than cleaning his cell. Not only are Mr. 
McCreary’s claims that his right to the preservation of health and well-being baseless; if anything, the 
facts in Mr. McCreary’s district court filing, but which were not included in his petition, indicate that 
Nevada prison officials acted in furtherance of that right. See McCreary v. Malone Court Opinion, at 
5-6. 

15  McCreary v. Malone, United States District Court of Nevada Case No. 3:10-CV-00126 (2010). 
16  Id. at 5 (Explaining that the claim “‘is still in the Judges chambers for consideration. You do have the 

option to motion the Court for review, however, please be aware that the judges workload is extensive 
and your case will be attended to as soon as possible.’”).  
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rights under Articles XVIII, XXV, and XXVI of the Declaration.17  Additionally, 
in his unexhausted Malone complaint, and now in his Petition, Mr. McCreary 
claims that Nevada state prison officials violated his right to due process and right 
of protection from arbitrary arrest by allegedly denying his request for a transfer to 
a different prison.  However, this denial does not constitute a violation of any right 
in the American Declaration.18 

Mr. McCreary’s claims, ostensibly under Articles XVIII, XXV, and XXVI 
of the Declaration, are manifestly groundless and are therefore inadmissible under 
Article 34(b) of the Rules.  

C. CONCLUSION 

Nothing in the principles established by the American Declaration or in the 
Rules would suggest that the Commission should intervene in a meritless claim 
that has been adequately addressed by domestic courts in the United States. As a 
result, this matter is inadmissible under Articles 31(1), 34(a), and 34(b) of the 
Rules and the Commission should respect the decisions of U.S. courts and close 
this matter.19 We reserve the right to submit further observations, however, should 
it reach the merits stage. 

 

 

 

                                                            
17  Only three months had passed from the time Mr. McCreary filed his case with the Nevada State Court 

to when he filed his related claim with the U.S. District Court. As the Commission is aware, and can 
no doubt empathize, courts are frequently overwhelmed with requests and it can sometimes take 
longer than anticipated to address every complaint, and certainly longer than three months.  See 
McCreary v. Malone Complaint, United States District Court of Nevada at 5. 

18  Furthermore, the district court properly found that “prisoners have no liberty interest in avoiding 
being transferred, or not transferred, to another prison.”  See McCreary v. Malone Court Opinion, at 
4. 

19  Undocumented Migrant, Legal Resident, and U.S. Citizen Victims of Anti-Immigrant Vigilantes v. 
United States, Petition No. 478-05, Report No. 78/08, Admissibility, Aug. 5, 2009, ¶ 60 (where 
alleged victims pursued a civil lawsuit and won a judgment, Commission concluding that the alleged 
victims had access to an effective remedy and that no further review would be warranted). 
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m ur own words: and without citing logal authority or argument. Be sure you describe
exactly what each specifc defendant (by name) did to violate your rights).
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D. PREVIOUS LAW SITITS AND ADM INISTM TIVE RELIEF

Have you t'iled other actions in state or federal courts involving the same or similar facts
as involved in this action? Yes No. If your answer is ''Ycs'', describe each lawsuit.
(If more than one, describe the others on an additional page following the below outline).

a) Defendants:

b) Nmne of court and docket number:

c) Disposition (for example, wms the case dismissed, appealed or is it still pending?):

d) Issues raised: -

e)

9

Approxim ate date it was fled:

Approximate date of disposition:

2) Have you ftled an action in federal court that wms dismissed because it was determined to
be frivolous, malicious, or failed to state a claim upon w hich relief could be granted?

Yes No. If your answer is ''Yes'', describe each lawsuit. (Ifyou have had more th=
tlu'ee actions dismissed based on tlze above remsons, describe tlle others on an addidonal

page following tlw below outline).
Lawsuit //1 dismissed ms frivolous, malicious, or failed to state a claim :

a) Defendants: - .

b) Name of court and caso number: .

c) The case was dismissed because it was fotmd to be (check onel: frivolous
malicious or failed to state a claim  upon which relief oould be granted.

d) lssues raised:

e)

9

Approxim ate date it w as iled:

Approximate (late of disposition:

Lawsuit //2 dismisscd ms frivolous, malicious, or failed to state a. claim:

a) Defendants: .--.. - . . . .
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b) Name of court and cmse number; .

c) n e case was dismissed because it wms fotmd to be (check onel: frivolous
malicious or failed to state a claim upon which relief could be granted.

d) Issues raised:

e) Approximate date it wms filed:

9 Approximate date of disposition:

Lawsuit //3 dismissed as frivolous, malicious, or failed to state a claim :

a)

b)

c)

Defendants: .

N am e of court and oase number: .

The case was dismissed because it wms fotmd to be (cheok onel: frivolous
malicious or failed to state a claizn upon which relief oould be granted.

Issues raised:

Approximate date it wms fled:

Approxim ate date of disposition:

d)

e)

9

3) Have you attempted to resolve tlle dispute stated in this action by sceking relief from the
proper adminiskative officials, e.g., have you exlmusted available adm inistrative grievance

rocedures? Yes Z  No. lf your answer is ''No'', did you not attempt administrativeP
relief because tlle dispute hwolved the validity of a: (1) disciplinary heating; (2)

state or federal court decision; (3) state or federal 1aw er regulation; (4) parole
board decision; or (5) Z other A t' ,'? c ' tl-rl' e 4: ' .A; c erh .

Ir lmraoz
If your answer is ''Yes'', provide the following information. Grievr ce Number J.:r#: e- - qrgp..

Date and institution where grievance was filed t) .-//- Io lA- 2 '.7-> o + r'--/- 6 g'nge Pr Jkzz,

Response to grievance: X v ()/ -#) + ,' e. ' v nr r r o ' pe o r
'e r lo * z , ' (Jz - . . & o
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E. REQUEST FOR RELIEF
I beiieve that I am entitled to the follow ing relief'.

'# z'''rl - 15 Jt' z , ' , 4.- o e 6 'fo ?r7 '?

' A. - e ./ '' ..* -
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-l'b ,' r/ nb.t ': : $ ,e ' '/ ' ? .lb.'1'' r z>, / ' .

o ioo d 6 r ,' , ' I ,.,a r r .4 .d' z + m. 1 ,;

' % @

1 tmderstand that a false statement or answer to any question in this complaint will subject me
to penaldes of pœjury. 1 DECLARE UNDER PENALW  OF PERJURY UNDER THE LAW S
OF THE UNITED STATES OF AM ERICA THAT THE FOREGOING IS TRUE AND
CORRRCT. See 28 U.S.C. j 1746 and 18 U.S.C. j 1621,

zdr'-,':;;;''- ---r;;':;' .-'
' 
-z'

(Signattu'e of Plaintiffl

îi 3 -01- 2:
(Dato)

t'Name of person who prepared or helped
prepare this complaint if not Plaintiff)

(Additional space if needed' idontify what is bem' g contm' ued)* .
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NOT ICE OF LAWSUIT AND RZOUEST
F0R WAIVER OF SERV ICE OF SUMMONS

TO :

lawsuit has been commenced against you (or the entity on whose behalf

you are addressed). copy of the complaint is attached this notice.

has been filed in the United States District Court for the District

Nevada and has been assigned docke t number

This is not a formal summons or notification from the court but

rather my request that you sign and return the enclosed watver

service order save serving you with a judicial

summons and an additional copy of the complaint. The of service

w ill be avoided if I receive a signed copy of the waiver w ithin days

after the date designated below as the date on which th is Notice and

Request is sent. I enclose a stamped and addressed envelope for your

use . An extra copy of the walver is a ïso attachad gour records .

comply with reques t and return the signed waiver

will be filed witN the court and no summons will be served you . TNe

action then proceed as you had been served on the date tNe

waiver filed except that you wi ll be obiigated answer tNe

complaint before 60 days from the da te designated below as tNe date on

which this Notice is sent .

If you do not return the signed waiver withia the time indicated ,

will take appropriate steps e ffect formai service in manner

authorized by Federal Rules of Civil Procedure and will then , to

the extent authorized by those Rules , ask the require you (or

the party on whose behalf you are addressed) to pay the costs of

such service . that connection , pxease read the statement concerning

the duty of parties to waive service o f the summ ons , which is set forth

on the reverse side of the waiver form .

I affirm that Request being sent

plaintiff , this day of ,

behalf t h e

VW jJzp.'? z.J- , 
-

Signature o f Plaintiff
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WAJVER OF SERVICE OF SUMXONS

TO :

I acknowledge receipt of your requelt that 1 wqive service of a summons in

action , Which is

case number . in the United states District court for the

District or Nevada. I have also received a copy of the complaknt in the action, t-o

copies of this instrument. and a means by whùch I can return the signed waiver to you

without cost to me.

I agree to save the cost of service of summons and an additional copy of the

eomplaint in this lawsuit by not reqttiring t hat I (or the entity on whose behalf I am

acting) be served with judicial process in the manner provided by Rule 4.

objections

objections

understand that a judgment may be entered against me (or the party on whose

behalf I am acting) if an answer or motion under Rule 12 not served upon you

within 60 days after .

(date request was sent)

(or the entity on whose behalf am acting) w1ll retain all defenses or

to the lawsuit or to the jurisdiction or venue of the court except for

based on a defsct in the summons or in the service of the summons.

Date Sùgnature

Printed/Typed Name

Eas l

Eof )

( See Reverse Side )
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DUTY TO AVOID UNNECESSARY COSTS

OF SERVICB 0F SUMMONS

Rule 4 of the Federal Rules o f Civil Procedure requires certain

parties cooperate saving unnecessary costs service the

summons and complaint . defendant iocated in the United States who ,

after being notified of an action and asked by plaintiff located in

the United States waive service of summons fails to do so be

required to bear the cost of such service uniess good cause shown

for ité failure to sign and return the waiver .

It is not good cause for a failure waive service that a party

believes that the complaint unfounded . that the action has been

brought an improper place court lacks jurisdiction over

the subject matter of the action person or property. A

party waives service the summons retains all defenses and

objections (except any relating to the summons or the service tNe

summons), and may later object to the jurisdiction of the court
the place where the action has been brought .

A defendant who waives service must within the time specified on

the waiver form serve on the plaintiff's attorney unrepresented

plaintiff) a response to the complaint and must also file signed copz

the response with the answer motton not serv ed
w ithin this time , a default may be taken against that defendant

. Bz
waiving service defendant is allowed more time to answ er than th

a

summon s Nad been actually served when the request for waiv er of service

received .

(àdded April 1993, eff. Dec. 1993.
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